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plaintiff, sunk a well on his own adjoining land and pumped water there- 
from till the flow of plaintiff's springs was stopped. In a suit to enjoin 
defendant from further pumping, Held, that injunction would lie. Gagnon 
v. French Lick Springs Hotel Co. (1904), — Ind. — , 72 N. E. Rep. 849. 

The law relating to the malicious waste of percolating waters is in a 
state of uncertainty. By the general rule as formerly announced such waters 
were considered as a part of the realty and the owner thereof could make 
such beneficial use of them as he saw fit, even though injury result to his 
neighbor, regardless of motive. Gould on Waters, Sec. 290; Phelps v. 
Nowlen, 72 N. Y. 39, 28 Am. Rep. 93 ; Chatfield v. Wilson, 28 Vt. 49 ; Walker 
v. Cronin, 107 Mass. 55s, 564. However, there were, even among the earlier 
cases, dicta to the effect that if the acts of the owner were wholly malicious 
and resulted in no benefit to himself but only in injury to his neighbor, the 
courts might interfere. Wheatly v. Baugh, 25 Pa. St. 528, 64 Am. Dec. 721 ; 
Greenleaf v. Francis, 18 Pick. 117. See also Frazier v. Brown, 12 Ohio St. 
294. The tendency of the most recent cases is to break away from the strict 
rule of the common law and to follow the principles announced in these 
dicta. Barclay v. Abraham, 121 Iowa, 619, 96 N. W. Rep. 1080; Cohen v. 
La Canada Land &r Water Co., 142 Cal. 437, 76 Pac. 47. See also 2 Michi- 
gan Law Review, 403. In New York an unreasonable and unjust use cannot 
be made of such waters. Smith v. City of Brooklyn, 160 N. Y. 357, 54 N. E. 
Rep. 787. Wisconsin has declined to follow the lead of the later cases and 
a statute providing for a civil action against one making an unreasonable 
use of such waters has been there held invalid. Huber v. Merkle, 117 Wis. 
355, 94 N. W. Rep. 354, 62 L. R. A. 589. The English courts adhere to the 
strict rule. Mayor of Bradford v. Pickles (1895), A. C. 587. The principal 
case, however, is wholly in accord with the spirit of the majority of recent 
cases and is just and equitable in its results. See Farnham's Waters and 
Water Rights, Sec. 938. 

Sales — "Ice" Means "Merchantable Ice" — Implied Warranty. — Plain- 
tiff contracted by correspondence with defendants, who were ice dealers, for 
the sale to them of a large quantity of ice. There was no mention made, by 
either party, as to the quality of the ice and the purchasers did not inspect 
the ice before buying. While being placed upon the ship of defendants, the 
ice was seen by their agents, though not formally inspected by them. When 
the ice reached defendants, it was found that a large quantity of it was not 
merchantable and defendants refused to pay the price agreed upon. In an 
action to recover the entire contract price, Held, that there was an implied 
warranty, on plaintiff's part, that the ice was merchantable; and that the 
acceptance of it by defendants, although evidence for the jury, that the 
ice had been taken as entirely satisfying the contract of sale, did not, as 
a question of law, constitute a waiver of plaintiff's implied warranty as to 
the merchantability of the ice. Campion v. Marston ( 1004) , — Me. — , 59 Atl. 

Rep. 548. 

Caveat emptor is the principle applicable, in general, to sales in which 
the question of quality is involved. There are, however, many exceptions 
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to the rule. One of these is that where a sale of goods is executory and with 
no inspection by the buyer there is an implied warranty, that the goods shall 
be merchantable. Blackwood v. Cutting Packing Co., 76 Cal. 212, 18 Pac. 
248, 9 Am. St. Rep. 199; Hood v. Block, 29 W. Va. 244; Fogel v. Brubaker, 122 
Pa. St. 7 ; Chicago Pack. & Prov. Co. v. Tilton, 87 111. 547 ; Russell v. Critch- 
Aeld, 75 la. 69. The term, merchantable, as thus employed, does not imply 
that the goods shall measure up to any particular standard of fineness nor that 
they shall be of the best grade; but it means that the goods shall not be of 
a quality so inferior as that there shall be no average market for them among 
those who deal in the particular commodity. Or as it is sometimes expressed, 
"the article shall not have any remarkable defect." McClung v. Kelley, 21 
la. 508; Howard & Ryckman v. Hoey, 23 Wend. (N. Y.) 350, 35 Am. Dec. 572. 
In the case under consideration, the court said : " 'Ice' in the trade means 
'merchantable ice.' Hence, whenever a contract of sale of ice is made, it is 
a contract of sale of merchantable ice, unless otherwise stipulated." The 
court cites, in support of its position, Warner v. The Arctic Ice Co., 74 Me. 
475, and Morse v. Moore, 83 Me. 473, 22 Atl. 362, 13 L. R. A. 224, 23 Am. 
St. Rep. 783. The court, while not basing its decision on the principle of 
an implied warranty of "sound quality from sound price," says: "The 
plaintiff was offered and accepted what it conceded to have been the price 
for merchantable ice." Apparently, the only state which has adopted the 
civil law rule, caveat venditor, is South Carolina. Timrod v. Shoolbred, 1 
Bay (S. Car.) 324, 1 Am. Dec. 620; Smith v. McCall, 1 McCord (S. Car.) 
143, 10 Am. Dec. 666; Bulwinkle & Co. v. Cramer & Blohme, 27 S. Car. 
376, 3 S. E. 776, 13 Am. St. Rep. 645. If a general, indefinite term like "ice" 
is employed in an executory contract, it is proper that the jury be instructed 
that the word has a broader meaning than is expressed by its mere dictionary 
definition and means an article that is merchantable. There will be no 
performance of the contract if a merchantable article be not supplied. 
Murchie v. Cornell, 155 Mass. 60, 31 Am. St. Rep. 526, 29 N. E. 207, 14 L,. 
R. A. 492; Swett v. Shumway, 102 Mass. 365, 3 Am. Rep. 471. 

Sales — Passing of Title in Crop to be Grown. — Plaintiff agreed to loan 
to defendant a quantity of seed corn, and defendant, who had leased land, 
agreed to plant and to cultivate and to deliver the crop, when grown, to 
plaintiff. In case the crop to be grown should prove unmerchantable, plain- 
tiff was to have the right to reject it. The contract also provided that all 
title in the seed and in the crop, when raised, should be in the plaintiff. 
Defendant was to receive a stipulated price for the grain provided it proved 
to be of a certain quality. After the corn had been gathered, defendant 
refused to deliver it to plaintiff. In an action of replevin to recover pos- 
session of the crop, Held, that the contract was executory and that, as the 
corn had not been tested and set apart for him, plaintiff had no title and 
could not recover. Robinson v. Strickland (1905), — Neb. — , 102 N. W. 

Rep. 479- 

The nature of the property usually determines the question as to whether 
or not there can be a sale of it when it has, as yet, no existence. The 



